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. 5-\%35
F¢bruary 13, 2003 -/ Intrgduced by Representdtives L\ADWiG, TOWNSEND,

'WASSERMAN, AINSWORTH, ALBERS, BALOW, BIES, C , J. ITZGERALD, FREESE,
\ GIELow, GUNDRUM, AHN, HINES, HUNDERTMARK, JESKEWITZ, KESTELL,
KRAWCZYK, LASsA,/J. LEHMAN, M: LEHMAN, LEMAHIEU, LOERFELHOLZ, LOTHIAN,
McCoRMICK, MORTGOMERY, NAsS, NISCHKE, OfT, OWENS, RETROWSKI, PJALE,
PLOUFF, POCAN, POPE-ROBERTS, SERATTI, SHILI/ING, STONE, SUDER, TOWNS/ VAN
\RoY, VRAKAS, J. WooD, A. WILLIAMS and GOTILIEB, cosponsorkd by Senafors S.
ITZGERALD, RPESSLER, BROWN, KaNAvAS, KpDZIE, LAZICH, LEIRHAM, REYNOLDS,

RISSER, ROBSON and ZIEN. Referred to Committee on Corredtions And the

= Qesgr

AN ACT to amend 540.225 (4) (intro.); and fo create 940.225 (2) (h), 940.225 (5)

(ab) and 940.225 (5) (ad) of the statutes; relating to: sexual activity involving

jail, prison, or community corrections staff or contractors and j#dlinmates or
Piawnse Bariags -
persong ,in the custody or under the supervision of the Department of .

Corrections and providing a pehalty.\/

Analysis by the Legislative Reference Bureau

Under current law a person who has sexual contact or sexual intercourse with
another person without the other person’s consent commits the crime of sexual

assault. In addition, current law prohibits a person from having sexual contact or

sexual intercourse with another person under certain circumstances regardless: of
whether the other person has consented. Under those provisions a person commits
the crime of sexual assault when he or she has sexual contact or sexual intercourse
with any of the following: 1) a person who is under the influence of drugs or alcohol -
or suffers from a mental illness, so as to preclude him or her from effectively
consenting; 2) a person who is unconscious; 3) a patient or resident in an adult family
home, a community-based residential facility, or a health or mental health

_ treatment facility that employs the other person; or 4) a person under the age of 16.

This bill prohibits correctional officers, individuals providing services to
persons confined in correctional institutions (which, under the bill, include juvenile
detention facilities, juvenile correctional facilities, state prisons, county or municipal
jails and houses of corrections, Huber facilities, lockup facilities, and county work
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superv1s1on agents from havmg 8! xual contact or sexual 1ntercourse with a person v
who is-serving-o-genter -isplaged in a correctional institution e patieis

x{b.b@tfcmmz,prggmm. or is on probation, parole, or extended supervision.|A person
‘who violates tlns prohibition may be fined not more than $100,000 or imprispacg for 41 /55 8

ecause thm bill creates a new crime or revises a penalty for an existing crime,
the Joint Review Committee on Criminal Penalties may be requested to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted.

For further information see the state and local fiscal estimate, which will be
printed as an appendix to this bill.

The people of the state of W'sconsm, represented in senate and assembly, do

enact as follows:
1 SECTION 1. 940,225 (2) (h) of the statutes is created to read:
2 940.225 (2) (h). Has sexual contact or sexual intercourse with an individual in

o combind " . .
3 who if stpving o s@ntep@6rx is plpeaq in a correctional mst1tut10 :

I~ "(in the challenge incarceration program under s. 302. 045) or is on probation, parole,

- v 5 or extended supervision if f§e%cfags one of the followmq.( opplus
N5

7 2. An individual p

8 correctional institution.
9
10
11 . A probation, parole, or extended supervision agent.
12 SECTION 2. 940.225 (4) (intro.) of the statutes is amended to read:
13 940.225 (4) CONSENT. (intro.) “Consent”, as used in this section, means words
14 or overt acﬁons by a person who is competent to give informed consent indicating a

15 freely given agreement to have sexual intercourse or sexual contact. Consent is not
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. ASSEMBLY BILL 51 SECTION 2
1 an issue in alleged violations of sub. (2) (c), (cm), (d) and, (g),_gmL(h)\’ The following
2 persons are presumed incapable of consent but the presumption may be rebutted by
= v 3 competent ev1dence subject to the pr?}nsmns of 8. 972.11 (2):
QTN"\SECTION 3. 940. 225 ‘5,5) ({6'— f the statutes is created to read:
5 940.225 (5) (4b) “Correctlonal institution” means a Ja.ll or correctlonal faclhty,
6 as defined in s. 961.01 (12m), a secured correctional facility, as defined in s. 938.02
7 (15m), or a secure detention facili?l,(aﬁ defined in s. 938.02 (16). |
8 SECTION 4. 940. 225 (5) (gd) of the statutes is created to read:
9 940.225 (5) (ﬁ ) “Correctional officer” means any person employed by the state
10  or any political subdivision whose duties include supervising, controlling, or

11 disciplining persons confined in a correctional institution.

12
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analysis INSERT

v
'}3‘ This prohibition applies to a correctional officer or probation, parole, or

extended supervision agent only if he or she supervises the inmate or person undei'
the supervision of the Department of Corrections (DOC) \\{Vith' whom he or she has
sexual contact or sexual intercourse or 1f he or she has influenced or attempted to
influence another DOC employee’s supervision of that person. The prohibition
applies to an individual providing‘éervices at a correctional institution only if he or

she provides services to the inmate with whom he or she has sexual contact or sexual -

intercourse.

analysi ERT B

%), sentenced to a term of imprisonment (consisting of a term of confinement in =

state prison followed by a term of extended supervision) of up to

INSERT 2/56

1. The actor is a correctional émployee%vho supervises the individual, either
directly or through a subordinate, in his or her capacity as a correctional employee.

2. The actor is a correctional employee who has influenced or has attempted to
influence another correctional employee’s supervision of the individual.

3. The actor is a correctional contractor\évho provides services directly to the
individual.

INSERT 3/3

——— "SECTion #. CRyGH0-225 ()@ and (ad

22
23

21 gy zﬁ(ﬁfac) “Conectional contractor” means an individual providing services directly

w J‘g) .V C . . ‘
to persons confined in a correctional institution. “Correctional contractor” includes

\

a volunteer.
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(ad) “Correctional employee” means a correctional oﬁ'lcer\/or a probation,

parole, or extended supervision agent.

(6 ias 3D
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Dsida, Michael

.

‘From: Burri, Lance

Sent: Wednesday, March 19, 2003 12:17 PM
To: Dsida, Michael

Subject: RE: s0040

Checked with the Ladwig office. We don't want to address that.

-—-—-Original Message——

From: Dsida, Michael
Sent: Wednesday, March 19, 2003 11:53 AM
* To: Burri, Lance .

Subject: s0040

The Attorney General criticized the bill because it would, theoretically, allow a DA, in a case in which an inmate

sexually assaults a staff memeber or a parolee sexually assaults his or her parole officer, to prosecute the victim. Is
that anything you want to address in the sub?

Mike Dsida

Legislative Reference Bureau
608/266-9867
michael.dsida@state.legis.wi.us
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Dsidg, Michael

"From: Dsida, Michael

Sent: Thursday, March 20, 2003 3:47 PM
To: ‘Margolies, Robert S. DOC
Subject: RE: Revised definition No. 2

Based on Lance's request that we cover everyone Working at a prison or jail, here's what | will use:-

940.225 (5) (ac) “Correctional staff member” means an individuél who works at a correctional institution, including a
volunteer. '

-—-—Original Message--—-

From: Dsida, Michael .
Sent: ) Wednesday, March 19, 2003 1:25 PM
To: Margolies, Robert S. DOC

Subject: ‘RE: Revised definition

940.225 (5i (ac) “Correctional staff member” means an individual who, in a correctional institution or through a program
operated by the department or a correctional institution, is responsible for directly supervising, controlling, disciplining, or

providing treatment or services to persons confined in the correctional institution. “Correctional staff member” includes a
volunteer. ' '

- This is based on your belief that pastoral volunteers provide services to inmates. Also, | think "directly” will help ensure
that wardens and other staff who do not regularly have contact with inmates are not covered.

-—--Original Message-----

From: Dsida, Michael

Sent: Wednesday, March 19, 2003 12:01 PM
To: Margolies, Robert S. DOC

Subject: Revised definition

See the new text at the end of the definition and the question below.

---—-Original Message--—--

From: Dsida, Michael

Sent: Wednesday, March 19, 2003 11:24 AM
To: Margolies, Robert S. DOC

Subject: RE:

940.225 (5) (ac) “Correctional staff member” means an individual who is employed by the department or one of
its independent contractors or subcontractors, who is an independent contractor with the department, or who
volunteers with the department and who has direct contact, in a correctional institution or through a program
operated by the department or a correctional institution, with persons confined in the correctional institution in
the course of his or her employment or in his or her capacity as an independent contractor or volunteer.

.
!

Also, should the definition say “regularly has contact"?

Mike Dsida

Legislative Reference Bureau
608/266-9867 .
michael.dsida@state.legis.wi.us
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(ac) and (ad); 940.225 (5) (ge) and 940.225 (5) (af) of the statutes; relating to:

or o /o
sexual activity involving|jail,(prison, or {community corrections staff/g
ity involving }jailg (pri

T ar S o PR N
eo@braetm(and,\mmate%i)r,cpersongq\themse in thg custody or under the

supervision of the Department of Corrections and providing a penalty.

Analysis by the Legislative Reference Bureau

Under current law a person who has sexual contact or sexual intercourse with
another person without the other person’s consent commits the crime of sexual
assault. In addition, current law prohibits a person from having sexual contact or
sexual intercourse with another person under certain circumstances regardless of
whether the other person has consented. Under those provisions a person commits
the crime of sexual assault when he or she has sexual contact or sexual intercourse \/

with any of the following: 1) a person who is under the influence of drugs or alcohol -

or suffers from a mental illness, so as to preclude him or her from effectively
NS A

consenting; 2) a person who is unconscious; 3) a patient or resident in an adult family

home, a community-based residential facility, or a health or mental health

treatment facility that employs the other person; or 4) a person under the age of 16. {
This bill prohibits eoffleetio officers~\i idi iees o

2 v > >
Wfb@sdj;rorrectional institutioné}(ivhi

ol ople whe ot e

RATVINATAYS AR _Serviee

ch, under the bill, jpaudejuvenile
i‘.’ E\
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dete tion facilit ﬁvemle cortectional facyliti€}, state priso [ ountyfor municipal
jail amd house o correctlons uber facilityey, ockup facilities, amdjcounty work
v campy)$ipd probu ole, arml extended-supe n_agems from having sexual

contact or sexual 1ntercourse meejiqm,cmcumsmes w1th a person who is

conﬁ ed in a_corre t10nal 1nst1tut10n

EIVIS1O RE-O1T 8- 0r-sire Supervi es'aeo pETSON-uride

Ston~of the Department of Correctxons (DOC) with whom heorshe has

sexual contact or sexual Intércourse-g influenced or attempted to
pervision of that-person. The prohlbltlon

adiviG ual prov1d1ng serv1ces ata correctlonal institution ordy

\/ 15 guu‘h' of a glass c fedon -
The people of the state of Wi W‘sconsm, represented in senate and assembly, do
enact as follows:

SECTION 1. 940.225 (2) (h) of the statutes is created to read:

940.225 (2) (h) Has sexual contact or sexual intercourse with an individual

who is conﬁned in a correctional institution

® 1 O Ol B W N

r is & eotre Tregtional e
ence ano correctipnal

SECTION 2. 940.225 (4) (intro.) of the statutes is amended to read:

940.225 (4) CONSENT. (intro.) “Consent”; as used in this sectlon, means Words
13 or overt actions by a person who is competent to give informed consent 1nd.lcat1ng a

14 freely given agreement to have sexual intercourse or sexual contact Consent isnot .
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1 an issue in alleged violations of sub. (2) (c), (cm), (d) and, (g)w The followmg
| persons are presumed incapable of consent but the presumptlon may be rebutted by

competent evidence, subject to the prov1s1ons of s. 972.11 (2)

SECTION 3. 940. 225 (5) (aéf aﬁd@ﬂfé of the statutes created to read:
Statt M-'-A« ﬁ whe M"‘/‘) at

940.225 (5) (aé(. “Correctional RO‘&W means an 1nd1v1dual /éa@dmg»
. - . qa: 3 ' n I i N

a correctional 1nst1tut10

\§0 , ‘
N : b v/, .
€ 10 SECTION 4. 940.225 (5) (aR) of the statutes is created to read: ,
bV
11 940.225 (5) (ax) “Correctional institution” means a jail or correctional facility,

12 as defined in s. 961.01 (12m), a secured correctional fécility, as defined in s. 938.02"

13  (15m), or a secure detention facility, as defined in s. 938.02 (16). — Co
- A v,

14 A . 940.225Y5 ﬁ S creg ﬁ
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INSERT A
A person convicted of sexual assault under one of thoge provisions is guilty of
a Class C felony, which is punishable by a fine of not more than‘ﬁlOO 000, a term of -

imprisonment (consisting of a term of confinement in state pnson followed by aterm

of extended supervision) of up to 40 years, or both.
INSERT B
The bill also prohibits a probation, parole, or extended supervision agént’ from’
having sexual contact or sexual intercourse with an individual who is on probation,
parole, or extended supervision if either: 1) the agent supervises the individual,
elther directly or through a subordmate or 2) the agent has influenced or has
attempted to influence another agent s supervision of the individual.

INSERT 2/10

SECTION 1. 940.225 (2) (i)\{)(f the statutes is created to read:

940.225 (2) (i) Has sexual contact or sexual intercourse with an individual who
is on probation, parole, or extended supervision‘/if fhe actor is a probation, parole, or
extended supervision agent who supervises the individual, either directly or through
a subordinate, in his or her capacity as a probation, parole, or extended supervision
agent or who has influenced or has attempted to influence another probation, parole,

or extended supervision agent’s supervision of the~individual.\/

(er\é WS)




- Emery, Lynn

From: Dsida, Michael
Sent: Friday, March 21, 2003 12:45 PM ‘\L/
To: LRB.Legal M
Subject: . s0040 /
" . When the jacket comes back for this, can you add Margolies, Robert S. at DOC to the CC list? Thanks.
Mike Dsida
‘Legislative Reference Bureau
608/266-9867

‘michael.dsida@state.legis.wi.us




< Barman, Mike

From: System Administrator

To: v : Margolies, Robert S. DOC

Sent: Monday, March 24, 2003 11:55 AM

Subject: Undeliverable: LRB 03s0040 Topic: Sexual activity involving DOC staff and persons

on probation, parole, or extended supervision

. Your message did not reach some or all of the intended recipients.

Subject: LRB 03s0040 Topic: Sexual activity involving DOC staff and persons on probation, parole, or extended supervision
Sent: 03/24/2003 11:55 AM : .

The following recipient(s) could not be reached:

Margolies, Robert S. DOC on 03/24/2003 11:55 AM
The format of the e-mail address is incorrect. Check the address;, look up the recipient in the Address Book, or contact the recipient
directly to find out the correct address.
<141es.legis.state.wi.us #5.1.3>




Bar.man, Mike

From: ' Barman, Mike
Sent: Monday, March 24, 2003 12:05 PM
To: Margolies, Robert S. DOC
Subject: LRBs0040/2 (attached)

0350040/2 .

Mike Barman - Senior Program Asst. (PH, 608-266-3561)
(E-Mail: mike.banqgn@logis.sht?.wl.us) (FAX: 608-264-6948)

State of Wisconsin

Legislative Reference Bureau - Legal Section - Front Office
100 N. Hamilton Street - 5th Floor

Madison, Wt 53703
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AN ACT t0 amend 940.225 (4) (intro.); and to create 940.225 (2') (h), 940.225 (2)
(1), 940.225 (5) (ab) and 940.225 (5) (ad) of the statutes; relating to: sexual
activity involving a person working at a jail or prison or a community
corrections staff member and an inmate or a person otherwise in the custody
or under the supervision of the Department of Corrections and proﬁding a

penalty.

Analysis by the Legislative Reference Bureau
Under current law a person who has sexual contact or sexual intercourse with
another person without the other person’s consent commits the crime of sexual
assault. In addition, current law prohibits a person from having sexual contact or
sexual intercourse with another person under certain circumstances regardless of

‘whether the other person has consented. Under those provisions a person commits

the crime of sexual assault when he or she has sexual contact or sexual intercourse
with any of the following: 1) a person who is under the influence of drugs or alcohol
or suffers from a mental illness, so as to preclude him or her from effectively
consenting; 2) a person who is unconscious; 3) a patient or resident in an adult family
home, a community-based residential facility, or a health or mental health
treatment facility that employs the other person; or 4) a person under the age of 16.
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A person convicted of sexual assault under one of those provisions is guilty of a Class
C felony, which is punishable by a fine of not more than $100,000, a term of
imprisonment (consisting of a term of confinement in state prison followed by a term
of extended supervision) of up to 40 years, or both.

This bill prohibits a person who works at a correctional institution (which,
under the bill, means a juvenile detention facility, a juvenile correctional facility, a
state prison, a county or municipal jail or house of corrections, a Huber facility, a -
lockup facility, or a county work camp) from having sexual contact or sexual
intercourse with a person who is confined in a correctional institution. The bill also
prohibits a probation, parole, or extended supervision agent from having sexual
contact or sexual intercourse with an individual who is on probation, parole, or
extended supervision if either: 1) the agent supervises the individual, either directly
or through a subordinate; or 2) the agent has influenced or has attempted to '
influence another agent’s supervision of the individual. A person who violates this
prohibition is guilty of a Class C felony. '

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows: '

SECTION 1. 940.225 (2) (h) of the statutes is created to read:

940.225 (2) (h) Has sexual contact or sexual intercourse with an individual who

is confined in a correctional institution if the actor is a correctional staff member.

SECTION 2. 940.225 (2) (i) of the statutes is created to read:

940.225 (2) (i) Has sexual contact or sexual intercourse with an individual who
is on probation, parole, or extended supervision if the actor is a probation, parole, or
extended supervision agent who supervises the individual, either direétly.or through
a subordinate, in his or her capacity as a probation, parole, or extended supervision
agent or who has influenced or has attempted to influence anothér pr.obation,v ipar‘ole,
or extended supervision agent’s supervision of the individuél.

SECTION 3. 940.225 (4) (intro.) of the statutes is amended to read:

940.225 (4) CONSENT. (intro.) “Consent”, as used in this section, means words
or overt actions .by a person who is competent to give informed consent indicating a

freely given agreement to have sexual intercourse or sexual contact. Consent is not
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SEcCTION 3

an issue in alleged violations of sub. (2) (c), (cm), (d)-and, (g),(h), and (). The following
persons are presumed incapable of consent but the presumption may be rebutted by -
competent evidence, subject to the provisions of s. 972.11 (2'):

SECTION 4. 940.225 (5) (ab) of the statutes is created to read:

940.225 (5) (ab) “Correctional institution” means a jail or correctionél facility,
as defined in s. 961.01 (12m‘),, a secured correctional facility, as defined ins. 938.02
(15m), or a secure detehtion facility, as defined in s. 938.02 (16). |

SECTION 5. 940.225 (5) (ad) of the statﬁtes is creatéd toread:

940.225 (5) (ad) “Correctional staff member” means an individual who works
ata correctibnal institution, including a volunteer.

(END)




